In recent years, developing nations have pushed for international copyright and other intellectual property regimes to expand protection over the cultural heritage and collective knowledge of particular indigenous groups, which includes works typically protected by copyright such as visual art, storytelling, dance, and music. These "traditional knowledge" protections have been justified by factors like economic protection, equity in intellectual property ownership, cultural protection, and economic development. These motivating factors are a far cry from the underpinnings of traditional Western intellectual property law -and in particular, U.S. copyright lawwhich focuses on incentivizing the creation of new content for the promotion of "the Progress of Science and useful Arts." Because of these differing justifications, traditional knowledge protections at the international level have generated some degree of friction between the developed and the developing world. So far, much of the debate focuses on the "political" and "real" costs and benefits of traditional knowledge rights, but there is little discussion of the legal consequences of current protections. Given the underlying ideological conflict, some legal dissension is likely to occur regarding enforcement and protection of traditional knowledge rights. This article examines "positive" traditional knowledge protections, which provide copyright-like rights over content, including the right to exclude, license, and profit from these works. In many cases these protections regulate works that Western eyes would view as in the public domain. Initiatives to provide international protection for traditional knowledge expressions have blithely proceeded without much regard for the potential consequences under existing international law. This article makes the point that at least

INTRODUCTION
Jeremy Tarr first traveled to Guinea in May 1999, wanting to learn the traditional music and arts of the Guinean people. 1 While there, he sought out and studied under Koumgbana Conde, the Artistic Director of Les Percussions de Guinee (National Percussion Ensemble of Guinea). For over five years, Jeremy studied under Koumgbana as his mentee, traveling from the United States to Guinea for three-month periods to study and practice his art. While in Guinea he learned the traditional beats and dance of Guinea such as Kassa, Soko, Dundunba, Soli, and Lamban, which he brought back to the United States. He also brought back drummers, dancers and bala players, all of whom helped him start a successful dance company, Ballet Warraba, which performed traditional music and dance from Guinea.
Traditional knowledge can be acquired in many ways; Jeremy's experience is in no way typical, since there really is no typical method of acquiring such varied and diverse content. Although only a small subset of the domain of traditional knowledge, the cultural expressions that Jeremy experienced (and works that this article is primarily concerned with) can include a wide variety of visual art, music, dance, and storytelling -works that likely would be subject to copyright protection if they met copyright's authorship and originality requirements.
But Jeremy's experience does illustrate the historically-typical high costs of acquiring traditional knowledge. He studied for years, spent countless hours traveling, learned a new language, and lived among parts of the Guinean community for months at a time. His investment in the Guinean community was significant, yet he took back with him a significant amount of traditional Guinean knowledge as well. But today, traditional knowledge like the kind Jeremy acquired while in Guinea -along with all sorts of other knowledge -is susceptible to quicker, easier, and cheaper duplication. Cell phone cameras, wireless internet, and smaller and more compact recording devices all contribute to the ease with which one can appropriate particular cultural expressions.
While those technologies cannot duplicate the entire experience of learning and understanding a particular culture or community, they do allow for the exportation of at least some important elements of cultural expressions. Perhaps this is one reason why there has been a renewed push for international protection of traditional knowledge. Protection of traditional knowledge has been a component of national laws and a recognized issue for decades, but the debate over international protection has received renewed attention. National laws granting traditional knowledge protection have now been followed by regional initiatives and proposed international enforcement mechanisms. 2 Journal, Copyright Society of the U.S.A.
In October 2000, the World Intellectual Property Organization ("WIPO") established the Intergovernmental Committee on Intellectual Property and Genetic Resources, Traditional Knowledge and Folklore ("IGC"), with the goal of, among other things, elaborating on "an international framework for traditional knowledge protection, and the development of a system of 'community' or 'collective' rights to protect traditional knowledge." 3 Since then, the IGC has produced a number of reports and has generated draft legal instruments for the harmonized international protection of traditional knowledge ("TK"), traditional cultural expressions ("TCE"), and genetic resources. 4 These harmonized TK protections are fundamentally different from previous harmonization initiatives; international harmonization of various intellectual property rights ("IPR"s) has been a long-standing WIPO objective, but it has focused largely on classic IPR systems such as copyright, trademark, and patent.
The United States and the European Community have long been in the position of leading the charge for the upward harmonization of IPRs where those IPRs protect content produced within their jurisdictions; thus their recent support for the push toward stronger harmonized enforcement mechanisms (commonly referred to as TRIPs-plus) to prevent counterfeit and pirated works comes as no surprise. 5 But any benefit from international TK protections would flow almost entirely to the developing world. Perhaps more troubling to the global North is the fact that many of these TK protections are fundamentally at odds with information policy and legal traditions of the European Community and the United States. TION Copyright and patent protections are based on the presumption that the exclusive rights they grant are incentives to innovation and creation, and that those protections will provide a just reward for the intellectual labors of the author or inventor. TK protections do not have such elegant theoretical backing. Rather, TK protections are the result of a combined effort to synthesize the high points of disparate local and customary laws, facilitate the prevention of unwanted uses of resources by those outside the TK community (e.g., for sacred or spiritually significant items), to correct North-South information and economic inequity, and to spur economic development. 6 At the December 2009 WIPO Regional Seminar on TK protections, the opening presenter from Indonesia made the basic point: "If the knowledge assets of developed countries are internationally protected, why [are] the developing countries' . . . not?" 7 This article explores how the motivating factors for TK protection compare to those of U.S. and European style IPRs. Specifically, it examines TK protections which grant exclusive (i.e., "positive") rights over particular expressions, thereby approximating the rights granted by classic copyright, and how the justification for those rights differ from classic copyright. Various commentators have already weighed in on the real costs and benefits of these positive TK protections -that is, whether TK protection will have an overall benefit on the protection, preservation, and exploitation of TK itself. Somewhat controversial, these debates revolve around a number of difficult ideological and, to some extent, unanswerable questions about the nature of knowledge itself. 8 Rather than reargue those same points, this article points out these basic objections of the global North to TK protections in order to highlight the points on which legal objections to TK protection may be made. Because of the dramatic ideological differences regarding the purposes of IPRs, some discussion of the real costs of TK protection is needed to inform this discussion. Given the United States and European Community's position on international recognition of TK protections, it is unlikely that either will agree to strong WTO-level TK protections. 9 There is movement afoot, however, to strengthen international TK protection either through stronger regional instruments or through a less formal WTO "declaration," both of which may impact trade with the United States and the European Community. It is therefore feasible that these countries may look to the WTO trade dispute resolution system, which in turn will be forced to interpret the relevant provisions of the General Agreement on Tariffs and Trade ("GATT") and the Agreement on Trade-Related Aspects of Intellectual Property Rights ("TRIPs"). 10 While a number of commentators have already made the point that TK protections are largely outside the protective bounds of TRIPS, 11 this article goes one step further and argues that at least some national or regional forms to TK protections are susceptible to attack as violating the current terms of both GATT and TRIPs as unreasonable restraints on trade. For U.S. and European policy makers, this susceptibility may bolster their argument against strong international protection of positive TK rights.
The article proceeds as follows: First, it outlines what is meant by the term "traditional knowledge protections," focusing on copyright-like protections of particular TK expressions. Second, it highlights the competing motivations for classic copyright protection and the motivations for TK protection, highlighting the conflicts between the two. This section specifically addresses authorship and the concept of the public domain in the traditional knowledge context. Third, the article examines the potential legal arguments against TK protections under TRIPs and GATT. The article concludes that at least some TK protections may run afoul of TRIPs and GATT, and that enforcement of those positive TK rights may be a disruption of trade itself.
I. DEFINING TRADITIONAL KNOWLEDGE AND ITS PROTECTION
This section gives a summary of what is meant by "traditional knowledge" in various contexts. The "definitions" provided here are meant to 9 See infra Part II(B). 10 
A. Definitions
"Traditional knowledge" is a broad term that covers "economic and cultural assets of indigenous and local communities and their countries." 12 Discussions of TK have focused on the traditions or practices of a particular community, and have drawn on the existing customary law that surrounds those traditions and practices. 13 Because those practices vary so much, TK is sometimes defined by the very heterogeneity of its subject matter; a sort of miscellaneous category of intellectual property ("IP") for those who have missed out on traditional copyright, patent, or trademark protection. Because of the variety of ideas and expression that the term is thought to embody, it has been difficult to talk about in the abstract. 14 12 Some define the term as simply "knowledge, possessed by indigenous people," 15 -a construct that is useful in that it identifies a central concern of traditional knowledge protection schemes: the protection of knowledge for the benefit of a particular group. 16 Indeed, the IGC draft text of an international instrument for protection of TCE provides that benefits flow to members of particular communities by virtue of their membership in those communities. 17 While this construct is useful, it is also ambiguous. What, for example, is the "community"; who are "indigenous people"? As discussed below, these terms are sometimes defined in national legal instruments. But more often than not, they remain intentionally flexible, and therefore vague. 18 Another way to define "traditional knowledge" is to focus on its particular uses. For example, some use "traditional knowledge" to talk about traditional cultural expressions used in dances or paintings, 19 and approaches traditional knowledge for a particular purpose: "knowledge, innovations and practices of indigenous and local communities embodying traditional lifestyles relevant for the conservation and sustainable use of biological diversity." 24 Many of these uses of traditional knowledge involve concerns which extend far beyond just information policy, and which involve serious biological and medical concerns. For purposes of comparison to the IPR systems of the United States and, to a lesser extent, Europe, this article focuses on the protection of particular traditional knowledge expressions rather than processes or methods. These expressions are mostly commonly in the form of Traditional Cultural Expressions ("TCE") or Folklore. 25 The term "traditional knowledge expressions" as used in this article is intended to capture TCEs and folklore, but also significant TK expressions which are not artistic but nevertheless are subject to the same concerns regarding authorship and originality when compared to classic copyright regimes. This focus is justified for two reasons: (1) the comparison to classic IPRs like copyright is simpler; and (2) there are fewer "external" concerns outside of the information policy realm, allowing a clearer view of how U.S. and European IP policy and tradition conflict with TK protections.
The first reason to focus on TK expressions is because the analysis is much simpler. Comparing traditional knowledge expressions to expressions that are copyrightable in other systems is fairly straightforward. Most countries (at least those that are members of TRIPS) merely require some form of authorship to achieve copyright protection for a particular expression. 26 This relatively low standard is justified by the fact that a very narrow category of work is being protected-only one particular expression in one particular format. 27 The protection of a process, manufacture, composition of matter or machine or other patentable subject matter is usually more complicated. Thus, TK that is not fixed or fixable as a copyrightable expression, but is arguably similar to patentable subject matter, would require discussion of whether it is (i) novel, (ii) non-obvious, and (iii) useful. 28 While both copyright and patent rights can be difficult to establish on the fringes, copyright is by far an easier analysis because it only requires proving certain "structural" aspects of the work (i.e., a fixed medium of expression that is communicable to others) plus a minimal showing of originality; 29 the actual merits of the creative work are for the most part irrelevant. 30 At a less superficial level, the second reason to focus on particular expressions rather than on broader patent-like subject matter is that protection of TK expressions allows for an analysis of pure information-policy aspects of copyright. TK expressions are a much smaller, and much less controversial, subset of the range of concepts covered by traditional knowledge. The stakes are simply higher for genetic and biological resources, as policy makers must consider not only the legal and theoretical requirements for protection, but also the myriad external policy concerns [hereinafter Berne Convention] . Berne protections do not necessarily extend to expressions that are not fixed. Berne Convention, art 2(2) ("It shall, however, be a matter for legislation in the countries of the Union to prescribe that works in general or any specified categories of works shall not be protected unless they have been fixed in some material form."). 27 See, e.g., 17 U.S.C. § 102 (2006) (extending copyright protection to "original works of authorship fixed in any tangible medium of expression"); see also TRIPs Agreement art. 9(2) ("Copyright protection shall extend to expressions and not to ideas, procedures, methods of operation or mathematical concepts as such."). Of course, copyright law may extend protection of an initial expression in another format by granting exclusive rights to prepare derivative works. -many of which require scientific study -that come with protection. 31 While traditional knowledge expressions are certainly important, their continuance is not, as the Convention on Biological Diversity puts it, "sustaining life on earth," as are many genetic resources. 32 One final reason to focus on TK expressions in particular is because, oddly enough, these expressions tend to be subject to much more restrictive controls than are genetic resources or other types of TK. Protections for genetic or biological resources have employed many "defensive" measures, such as database registries of existing TK, which serve as a prior art. These protections prevent the grant of patents over inventions that are not novel either because they have been used in traditional settings or because they are occurring naturally. 33 As explained below, TK expressions are often protected through positive rights, granted exclusively to particular communities or to government agencies.
B. Protection
National laws and regional instruments are the primary sources of current protection for TK expressions. TK receives only limited protection under existing multinational treaties such as TRIPs. 34 In countries with laws that specifically address TK, protection can come in two varieties: defensive and positive. Defensive TK protections ensure that TK rights to pre-existing TK content will not become restricted from use by 31 35 This protection is typically achieved by instituting a registry or database of existing TK, thus providing prior art which will defeat future claims of originality or novelty by those trying to assert copyright or patent rights over TK content. 36 Certain defensive protections, such as database registration and authenticity markers, have been a long-standing part of the existing IPR structure. Although it is not always the case, defensive measures typically work to keep traditional knowledge in what would be the "public domain" in Western IP systems. But there is an increasing movement towards positive TK protections as well. 37 Positive TK protections grant exclusive rights over TK that are analogous to the rights granted by copyright law -rights that can be asserted to exclude, license, and profit from particular works. There are some common features among positive TK protections: (1) they require permission to use certain TK expressions, (2) they charge a license fee for this use, and (3) in many cases, the TK expressions are controlled and licensed by the state, and are restricted for "appropriate uses." A good example comes from Senegal's copyright law, where up to fifty percent of royalties generated from the sale of folklore-related items are funneled to the Bureau senegalais du droit d'auteur (Copyright office of Senegal). 38 The remainder is retained by the person who collected the cultural expressions, or the person who modified them into a derivative work; 39 the original community benefits only indirectly. 40 The system in Senegal is not 35 unique; in just a quick survey of countries with explicit TCE protections, at least eighteen have systems in place for collection and receipt of fees to a central government agency. 41 Of those eighteen, at least half require the governing authority to make some decision about the propriety of the suggested use. Some regimes go further and make usage distinctions based on whether the proposed user is a national or a foreigner of the country where the TK originated. 42 In many cases, TK expressions are explicitly termed "public property," which is administered by the state. In Algeria, for example, works of "traditional cultural heritage" (explicitly termed "public property" in the act) are subject to control and licensure by the National Bureau of Copyright, which is directed to "control the extent of appropriate utilization" of TK expressions. 43 Although foreign to users in the United States, this type of government control of the public domain is not a novel concept. Domaine public payant -prevalent in many developing countries -is a system which requires the payment of a fee to the government for the use of material in the public domain. 44 The money is typically directed to be used for the support of indigenous arts and culture. 45 This approach has been utilized in the past for works that have passed into the public domain, but it has generally been in the form of compulsory license. Protections applying to TK expressions can involve not only compulsory payment, but judgment on the part of the government agency as to the appropriateness of the use. This approach represents a fundamentally different and less solicitous view of the public domain than that found in the 41 
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II. MOTIVATIONS FOR PROTECTION
The real costs and benefits of traditional knowledge rights, in terms of intellectual freedom, preservation, and economic incentives, have been thoroughly debated. 48 Generally speaking, TK protections are viewed by scholars and policy makers as providing important rights to indigenous peoples, who have in many cases been left out by the current international IPR system. 49 Despite the general exuberance among international policy makers, TK protection does have its detractors. 50 As one of the more outspoken skeptics, Professor Michael Brown described the support for TK protections as "reflexive expressions of solidarity," 51 careful study of the costs of such protection, acknowledging that stronger IP rights are not always a panacea to economic growth and capacity building. 52 These criticisms have been met with the general response that TK protections cannot be framed in terms of only private property and access rights, without regard to the important relationship TK has with community trust, religion and obligations to relatives and ancestors. 53 But for purposes of this article, a singular focus on property rights may be precisely the point; the United States in particular adheres to a system that emphasizes access rights (touching on free speech values), and private property (generally emphasized in U.S. IP policy). Community trust, religion, and ancestors are seldom emphasized in U.S. IP policy debates. 54 In the United States, the basic goal of copyright protection is to incentivize the creation of new works by the grant of a time-limited monopoly over the particular expression. One famous articulation of this goal states:
The monopoly privileges that Congress may authorize are neither unlimited nor primarily designed to provide a special private benefit. Rather, the limited grant is a means by which an important public purpose may be achieved. It is intended to motivate the creative activity of authors and inventors by the provision of a special reward, and to allow the public access to the products of their genius after the limited period of exclusive control has expired. 55 The U.S. system is unabashedly premised on the utilitarian goal of increasing the production of and access to knowledge, and thereby increasing overall well-being. 56 right systems that take a less fundamentally utilitarian position and afford more protection for things like "moral rights," initial eligibility for copyright still hinges on a concept of original authorship or new creation. 57 The important qualifying attributes for the protection of traditional cultural expressions are very different from the types of qualifying attributes under U.S. and European copyright regimes. Perhaps because they are lobbied for and created by a diverse set of participants, TK protections have a less unified theoretical backing. TK protections allow for community-based ownership of resources based on a concern for equity in intellectual property and economic development, concerns over the legitimization of indigenous IP, and a number of other practical concerns. The sections below outline how TK expressions align with those of "classic" copyright as found in the United States or the European Community, and how protections of TK expressions are justified in the literature and in national legislation.
C. Motivations for Classic Copyright Protection
Original authorship has been described as the sine qua non of U.S. copyright protection. 58 Duke Law professor James Boyle gives a criticalbut accurate -description of "authorship" in the Western realm:
The author concept stands as a gate through which one must pass in order to acquire intellectual property rights. At the moment, this is a gate that tends disproportionately to favor the developed countries' contributions to world science and culture. Curare, batik, myths, and the dance "lambada" flow out of developing countries, unprotected by intellectual property rights, while Prozac, Levis, Grisham, and the movie Lambada! flow in -protected by a suite of intellectual property laws, which in turn are backed by the threat of trade sanctions. 59 In the United States, authorship is bounded by the requirement of a "modicum of creativity" in the creation -an idea that implicates both "original creation" on the part of the author, and a certain amount of creativity. 60 Thus, copyright law does not provide protection for items that are copied wholesale from preexisting works, or for items that are not "creative" works. Further, to achieve copyright protection, the expression must be fixed in a tangible medium that is communicable to others. It is generally well recognized that many TK protections fall outside the scope of classic copyright protection, in large part because TK expressions are oftentimes not attributable to a particular author or even an identifiable group of authors. 62 In some cases, such as with contemporary tradition-based works, the requirement of showing an identifiable author is simple. 63 But in situations involving TK expressions that have been in existence for many generations, or TK that have developed over time with many contributors, identifying an author is impossible. For the same reasons, traditional cultural expressions cannot be works of "joint authorship" any more than they can be original works of individual authorship. This is so because joint authorship still requires an identifiable group of contributors, who (at least in the United States) intend for their creative contributions to merge into one work. 64 Joint authorship merely requires more authors, but no less authorship.
The inability to identify a particular author or group to award rights to for TK expressions represents a basic incompatibility with the motivations of copyright protection. As noted above, copyright in the United States is premised on the idea that the monopoly right can be used as an economic incentive for the creation of new works. With TK expressions however, there is no identifiable group or individual to incentivize. Creation of the work would likely occur without the monopoly privileges, and in fact, the generations-old nature of TK expressions indicates that that is indeed the case. Perhaps a stronger argument could be made for TK expressions under a natural rights rationale. But even then, with no identifiable creators, rights would not be awarded as fruits of the community's labor in creating the work, but rather, for the community's role as custodian of the work.
In a similar vein, many TK expressions are not copyrightable because they lack sufficient originality. 65 Although originality is not a defined term in either the Berne convention of TRIPs, it is clear from Articles 2.1 and 2.5 of the Berne Convention that works protected by copyright must be "intellectual creations." 66 As noted above, this is borne out in U.S. law through the requirement that protectable works of authorship have at 62 Protection of Traditional Knowledge 419 least some modicum of originality. 67 Because many TK expressions are merely copies of preexisting works, they do not meet the originality requirement of copyright. Protection may be available for authors who later modify preexisting TK expressions into derivative or transformative works, and those types of activities are quite in line with the traditional motivations of copyright law. This is so because both the identifiable author requirement and the originality requirement support the creation of new content. TK expressions may also fail other technical requirements for copyright protection (for example, the fixation requirement), but the basic tension between TK protections on the one hand, and copyright on the other, is that copyright promotes the creation of entirely new, or at least transformative, work, while TK protections, as discussed below, promote the maintenance of preexisting content.
D. Motivations for TK Protection
The following section provides a summary of a few of the major points that have been offered in support of protection of TK expressions. While these in no way represent the whole of all rationales supporting TK protections, they are representative of the types of arguments being made. The motivations outlined below are those of equity in intellectual property ownership and economic development, legitimization of TK in the world of global trade, and finally, the preservation of TK expressions.
Equity in Intellectual Property Ownership and Economic Development
Copyright law, and IPRs in general, favor the creation of the new works, while TK protections do not. Rather than pointing to information flows (i.e., the amount of new content created), proponents of protections of TK expressions instead point to information stocks (i.e., the current amount of intellectual property existing under protective schemes). Under this rubric, those proponents are right that the stock of indigenous knowledge is underrepresented and undervalued in the global economy. The value of tradition has largely been ignored by copyright protections that promote only creativity and innovation. As one commentator notes, "[i]t is critical that attention remains on the value that is at stake, not the value that is to be created." 68 
Legitimization
Another justification offered for traditional knowledge protections is the legitimization of traditional knowledge as a valuable resource. 70 This line of reasoning asserts that "cultures are recognized and authorised, and rendered legitimate information for trade according to the model presented by a Western intellectual property imperative." 71 There is certainly truth to this statement. From the vantage point of the Western world, it is remarkable to see the mobility of works protected by IPRs in all sorts of cultures; visiting a mall in Germany, one can hear Michael Jackson and Britney Spears over the loud speakers; others may find sparkling white Nike sneakers while shopping at a market in Guinea. 72 Intellectual property rights certainly foster the distribution, if not the creation, of these cultural items. Without these rights, the costs required to create and distribute those items would be impossible to recoup. But these economic realities are changing, especially in the Global North -the transaction costs associated with creation, distribution, and adaptation are decreasing in dramatic ways, and cultural items may no longer be seen as deriving their value or worth merely from economic protections. So, although legitimization as a means to economic viability may still have some resonance with Western policy makers, legitimization for knowledge as an end in itself may fall on deaf ears. 73 
Preservation
The call to use TK protection as a means to "preserve" certain elements of culture is simultaneously one of the strongest arguments both for and against the internationalization of TK protections. Preservation in the context of positive TK protections essentially means "control," as many of 69 Chander & Sunder, supra note 54, at 1353. 70 Gibson, supra note 68, at 310-11 ("Knowledge is without value until it is recognised and transferred within intellectual property frameworks. . . . An understanding of the legitimation and institutionalisation of the intellectual property narrative provides a critical insight into the fundamental conflicts generated by the assimilation of traditional knowledge within intellectual property laws . . . ."). 71 Id. at 312. 72 These examples are based on recent trips abroad. 73 Gibson, supra note 68, at 310 (arguing for "[t]his kind of incremental change through the communication of knowledge as an end, rather than the exchange of knowledge in order to manifest value and creatorship, is what has been argued to be unregistered within intellectual property regimes."). Protections like these fall somewhat in line with the droits d'auteur natural-rights rationale for copyright protection. 76 But even then, protection is premised on the romantic notion of an independent (and identifiable) creator. Protections like those granted in the IGC draft will go a step further, awarding retrospective moral rights to claimants based on their geographic location, ancestry, or some other removed relation to the work. 77 Essentially, rights are awarded based on a theory of custodianship or lineage rather than creative contribution to the work itself. Given the expansive control that some of these protections would grant, one might 74 expect an extensive qualification procedure for those groups seeking to assert TK rights, but those qualification procedures (where they exist) are still vague on many points. 78 In many countries, TK rights are currently being administered by a "competent government authority," thus removing the need to clearly identify particular communities or groups to hold the TK rights. 79 But those authorities must then play some gatekeeping role with respect to positive TK expressive rights. So, it appears to U.S and European policy makers that developing nation governments are put in the uncomfortable position of deciding who can and cannot use particular expressions. In these situations, it is not merely governments making "content-neutral" decisions regarding which groups of people are granted protection, as would be the case under true domaine public payant systems. Rather, it requires governments to decide which particular uses of particular expressions would be "harmful," "prejudicial," or "offensive" to the community or nation from whence they came. This is precisely the point of preservation via control. Societies have, for ages, constructed sumptuary laws to preserve these consumption practices. 80 As Professor Barton Beebe notes, "TCEs protection represents the most ambitious -and reactionary -form of sumptuary intellectual property law that we have." 81 Even without addressing in detail the legal issues associated with enforcement in Western countries, it is easy to suggest that restrictions of this nature are bound to generate friction in Western realms where there is a high level of resistance to government regulation of access to information (and by extension free speech) . 82 Another objection to this form of preservation via "control" is that it may actually be harmful to the continued vitality and relevance of TK expressions. As the European Community warns in response to the IGC on the protection of folklore, "[i]f expressions of folklore were fully pro- 78 Id. 79 See supra notes 38-47 and accompanying text. 80 See Barton Beebe, Intellectual Property & the Sumptuary Code, 123 HARV. L.
REV. 809, 812 (2010) ("A society's sumptuary code is its system of consumption practices, akin to a language (or at least "a set of dialects"), by which individuals in the society signal through their consumption their differences from and similarities to others. Laws that seek to control and preserve this code are sumptuary laws."). 81 Id. at 875. 82 In the United States, the mere reinstatement of copyright over certain foreign works has been contentions -although courts have generally concluded that such activity is "content neutral" for First Amendment purposes. 85 The show has never been released on DVD. 86 Yet I was able to experience this "cultural expression" with little or no difficulty. 87 Some might question whether it was because of, or in spite of, strong copyright protection that I was able to see this show. Of course, preservation of ancient spiritual rituals may deserve considerably more respect than The Six Million Dollar Man. However, the same objections and questions arise: Is close management of TK expressions really more beneficial to the works themselves? Will applying restrictive rights to TK expressions make them irrelevant to the outside world? Is that desirable? Who will ensure that these works continue to be preserved? Who will have access to them?
E. Whose Public Domain?
Just as the term "preservation" is subject to multiple interpretations, the "'public domain' is also a protean concept." 88 At its most basic, the public domain is a space filled with content unprotected by intellectual 83 property rights. In the United States, the debate has narrowed in on both the outer bounds of the public domain and the process by which materials become deposited in it. 89 At one end of the spectrum is the "crumbs" theory, where creative work is deposited into the public domain after intellectual property rights have used up some of its usefulness. 90 At the other end of the spectrum is a free and open public domain of resources that are deposited there intentionally, and which are shared among all people. 91 Somewhere in the middle is a conception of the public domain as a potential default rule; "the common space where creative works not protected by copyright exist. Public domain should be the default condition for creative works. . . . If public domain is the norm, then copyright protection should be afforded only when certain conditions are met." 92 The discussion of the "public domain" in the context of protections of TK expressions has also received attention, although its bounds are much less defined. In a recent, fairly comprehensive report on the relationship of TK protections to the public domain, the IGC recognizes that "[t]he public domain is, however, an elastic, versatile and relative concept and it is not susceptible to a uniform legal meaning. Its meaning and effect in IP theory are not yet well understood. The term rarely appears in legal texts and it is even rarer that specific rules are attached to it." 93 The report goes on the state that in the view of many TK proponents, there must be a number of different public domains with overlapping "knowledge-sharing 89 Id. 90 95 In existing national TK protection laws, TK expressions are oftentimes simultaneously considered part of the "public domain" and yet subject to regulation by the relevant governing state. This makes sense as "many stakeholders have emphasized that [TCEs] are generally regarded as collectively originated and held, so that any rights and interests in this material should vest in communities rather than individuals." 96 In addition to grants of rights to the state-through domaine public payant systems, for example -grants to particular communities are also common. This is almost universally recognized as conflicting with traditionally Western -and in particular, U.S. -conceptions of the public domain. 97 The domaine public payant system has existed for decades and is well recognized; even if it conflicts with Western conceptions of the public domain, it might be afforded historical respect. Even Lawrence Lessig seems to concede that a knowledge commons might include works that must be paid for, so long as the payment is non-discriminatory and is structured as a liability rule. 98 But the domaine public payant as applied to TK takes on a new dimension. Rather than working as a compulsory license to fund arts and culture, TK protections are mediated by the state as a property rule, where governments are deciding not only appropriate fees to charge, but appropriate uses for the TK expressions. The African country of Burkina Faso, for example, takes this approach. It requires that any commercial publication, reproduction, distribution, or public performance be 94 (2001) (noting that the commons may be "free even though a price must be paid (a park is 'free' in the sense that I mean even if an access fee is required-so long as the access fee is neutrally and consistently applied)."). The term "liability rule" as used here is commonly understood to mean the situation where the law provides for a legally protectable entitlement but the right is not inalienable. When one violates the entitlement, the holder is merely awarded an objectively determined amount. This is contrasted with a "property rule" where the holder is entitled to exclude and where the award may be injunctive rather than mone- 99 No license is required for the creation of derivative works made by the people of Burkina Faso, but derivative works created by foreigners are first subject to approval by the Collective Management Organization. 100 As noted above, there may be many public domains and many theories of the public domain, but TK protections that distinguish between those users inside the country and those who are foreigners very clearly answer the question "whose public domain?" 101
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III. WORKING WITHIN THE WTO
The World Trade Organization ("WTO") was created in 1995 as the culmination of the Uruguay Round negotiations, which created a new set of rules that covered almost every aspect of international trade policy, including intellectual property. 102 The WTO plays three important roles in facilitating trade: (1) it provides a forum for negotiation for countries to settle trade disputes, (2) it provides a set of base rules for international commerce, and (3) it provides a Dispute Settlement Body -and then an Appellate Body in failed dispute settlements -which interprets the legal requirements of the WTO trade agreements. 103 At least two WTO agreements may be applicable to traditional knowledge protections: the General Agreement on Tariffs and Trade ("GATT"), and the Agreement on Trade Related Aspects of International Property Rights ("TRIPs"). 99 Protection of Traditional Knowledge 427
F. The GATT "Filter" of Prohibiting Disguised Restrictions on Trade
In the language of GATT, IPRs are treated as an exception, rather than a compliment, to the general rule of free trade. GATT Article XX(d) provides:
Subject to the requirement that such measures are not applied in a manner which would constitute a means of arbitrary or unjustifiable discrimination between countries where the same conditions prevail, or a disguised restriction on international trade, nothing in this Agreement shall be construed to prevent the adoption or enforcement by any contracting party of measures . . . (d) . . . the protection of patents, trademarks and copyrights, and the prevention of deceptive practices. 104 Under GATT, countries are free to protect patents, trademarks, and copyrights specifically, although the words themselves are not defined. Positive TK protection of expressions does not fall neatly within the express exceptions of "patents, trademarks, and copyrights," and so the very existence of positive TK protections immediately casts doubt on whether they are permissible under GATT. 105 In cases where TK protections are entirely sui generis, they may not be considered part of the protection of "patents, trademarks, and copyrights, and the prevention of deceptive practices." But in many national legislative schemes positive TK protections are included as part of the national copyright scheme. 106 Thus, it is arguable that TK protections of expressions fall within the bounds of "copyright" for purposes of the GATT Article XX exception. 107 The WTO has interpreted GATT Article XX as a provision which allows for the balancing of rights and obligations of WTO members. 108 Towards that end, it has taken a broad interpretation of the "disguised restrictions on trade" provision. The WTO Appellate Body has stated that "[w]e consider that 'disguised restriction,' whatever else it covers, may properly be read as embracing restrictions amounting to arbitrary or unjustifiable discrimination in international trade taken under the guise of a measure formally within the terms of an exception listed in Article 104 GATT art. 20. 105 This provision alone may be enough to object to TK protections as restrictions on the trade of goods, outside the Article 20 exceptions, and therefore subject to the substantive rules of GATT. 106 See Part I(B) (protection of TK). 107 Thus, GATT Article XX serves as filtering mechanism for TK protections, because some analysis must first be conducted as to whether the existence of the laws themselves are inconsistent with some provision of GATT 1994. As shown below in the TRIPs analysis, this may very well be the case (however, a country-by-country analysis would ultimately be necessary). Moreover, GATT Article XX requires that these provisions be "necessary" to secure compliance with those laws. 111 Because the bounds of "necessary" are further borne out in the specific procedural rules of TRIPs, it is those provisions that will be examined.
G. TRIPs as a Maximum-Rights Treaty
At first glance, it may seem odd to speak about TRIPs as a free-trade instrument. A cynic views the creation of TRIPs as the ironic result of "Washington and Brussels bureaucrats participat Nevertheless, existing TRIPs standards may conflict with TRIPs-plus standards in bilateral agreements in cases in which the former do not only define minimum, but also maximum standards. Although it seems, according to Art. 1.1 TRIPs, that such maximum standards are inherently foreign to the concept of the TRIPs, the Agreement nevertheless prohibits "more intensive protection" in its provisions on enforcement of Part III to the extent that it fixes general procedural provisions to the benefit of any party to IP litigation. In some instances, the Agreement even explicitly provides for procedural rights of the defendant, like with regard to the level of legal certainty as a requirement for provisional measures (Art. 50.3 TRIPs) and the rights of the alleged infringer to be informed and to be heard within a reasonable time after provisional measures have been adopted inaudita altera parte (Art. 50.4 TRIPs). Most strikingly, art. 48 TRIPs provides for a right to indemnification of the defendant in case of an abuse of enforcement procedures. 116 TRIPs Agreement preamb. (" [T] o ensure that measures and procedures to enforce intellectual property rights do not themselves become barriers to legitimate trade."). 117 Id. art. 2 ("Each Member shall accord to the nationals of other Members treatment no less favourable than that it accords to its own nationals with regard to the protection of intellectual property."). 118 Id. art. 7 (committing to "to a balance of rights and obligations"). 119 Id. art. 41 ("These procedures shall be applied in such a manner as to avoid the creation of barriers to legitimate trade and to provide for safeguards against their abuse."). 120 Id. ("Members shall make available to right holders civil judicial procedures concerning the enforcement of any intellectual property right covered by this Agreement."). TRIPs-plus type mechanisms, outlined the basic "minimum-rights" problem regarding TRIPs principles:
The Agreement [TRIPS] could not be divorced from the objectives and principles set out in its Articles 7 and 8. Enforcement of IPRs in disregard of these objectives and principles and efforts to enshrine new, maximalist TRIPS-plus enforcement provisions in other multilateral forums would seriously undermine the delicate balance in the TRIPS Agreement and raise systemic issues, particularly for developing countries. 121 The provisions listed above form a potential basis for achieving that balance in the TK realm, and provide grounds for objection to certain TK protections.
Preamble, Principles and Objectives of TRIPs
Setting the tone for the agreement is the preamble of TRIPs, which begins by stating a basic goal "to reduce distortions and impediments to international trade." 122 Far from a one-sided minimum-rights tone, the preamble makes clear that TRIPs' main goal is to reduce impediments to trade; the protection of IPRs is merely a means to that end. 123 Further, the preamble itself recognizes that measures to enforce IPRS may themselves become obstacles to trade. Standing alone the preamble likely has little impact on national or regional TK protections, but its tenor will inform the interpretation of more substantive restrictions, as shown below.
Article 7 of TRIPs provides the general objectives of the agreement. Of importance here are the provisions which provide that "protection and enforcement of intellectual property rights should contribute to the pro- The Indian delegate took the position that "In addition to laying certain minimum standards, the TRIPs Agreement also provides 'ceilings' some of which are mandatory and clearly specified in the TRIPs Agreement. Moreover, the TRIPs Agreement has achieved a very careful balance of the interests of the right-holders on the one hand, and societal interests, including development-oriented concerns, on the other. 
Procedural Enforcement
The preamble to TRIPs states that the agreement intends "to ensure that measures and procedures to enforce intellectual property rights do not themselves become barriers to legitimate trade." 127 With this basic goal in mind, some recent pushes for more stringent border control measures (in particular, the draft text of Anti-Counterfeiting Trade Act ("ACTA")) have been met with the response that the procedural rules of TRIPs simply do not allow for such invasive conduct. 128 Some of those same arguments against TRIPs-plus enforcement are applicable to the expansion of TK protections.
TRIPs basic procedural safeguards -which are interpreted with the preamble, principles, and objectives in mind -require that "rights holders" have access to "fair and equitable procedures" in judicial proceedings concerning intellectual property covered by TRIPs. 129 declaration of rights spring three questions regarding whether TK expressions protections are subject to this section: (1) are users of TK expressions "rights holders" for purposes of Article 42; (2) are those rights "concerning the enforcement of any intellectual property right covered by" TRIPs; and (3) does the deprivation of rights violate TRIPs procedural safeguards contained in Articles 41 and 42? Whether users of TK expressions are rights holders is a question that is at least partially answered. The WTO has supported a bi-directional reading of the term "rights holders" in Article 42. In the United States Section 211 dispute (regarding trademark dispute procedures), the WTO appellate body concluded that " [p] ursuant to the first sentence of Article 42, civil judicial procedures must be made available to 'right holders' of intellectual property rights covered by the TRIPS Agreement so as to enable them to protect those rights against infringement." 130 The appellate body rejected the United States' contention that "rights holders" were limited to the owner of the intellectual property. It went on to agree with the panel decision in defining the term " 'right holders' as persons who have the legal capacity to assert rights." 131 The WTO Appellate body recognized implied, reciprocal rights for users, stating that "[w]here the TRIPS Agreement confers rights exclusively on 'owners' of a right, it does so in express terms. . . . By contrast, the term 'right holders' within the meaning of Article 42 also includes persons who claim to have legal standing to assert rights. This interpretation is also borne out by the fourth sentence of Article 42, which refers to 'parties. '" 132 Falling within the above definition of "rights holder" should be easy for those who have already made use of now-protected TK expressions, especially where the user adapted such expressions believing they were in the public domain or otherwise freely accessible. The WTO equated the term "rights holder" to mean a person who has legal standing to assert rights. 133 Standing in the federal courts of the United States, for example, must be demonstrated by a concrete and particularized harm, caused by the plaintiff, which is judicially redressable. 134 In the United Kingdom, and procedures shall not impose overly burdensome requirements concerning mandatory personal appearances. All parties to such procedures shall be duly entitled to substantiate their claims and to present all relevant evidence. The procedure shall provide a means to identify and protect confidential information, unless this would be contrary to existing constitutional requirements. 130 where standing requirements are not burdened by the same constitutional "case or controversy" strictures, the requirements are even lower -a mere showing of "sufficient interest" is required. 135 Asserting the defense that use of a particular work was or is allowed because the work was in the public domain should be enough for standing purposes, and should suffice for purposes of fair and equitable access to Article 42 procedural rights. Indeed, the WTO declares that that "[c]ivil judicial procedures would not be fair and equitable if access to courts were not given to both complainants and defendants." 136 The argument is even stronger for those who have created derivative or transformative works based on TK expressions, not only because those users are rights holders as users of TK, but also because they hold independent rights as holders of copyright. In countries where the derivative works or adaptations are regulated by a national copyright board, the creators of these new works may have independent legal standing as rights holders over TRIPs-covered works. 137 Of course, asserting what essentially amounts to a defense of the use of one type of intellectual property (copyright) is not always a defense to all other laws regulating that work. TRIPS procedural safeguards are only triggered when the legal action is "concerning the enforcement of any intellectual property right covered by [TRIPs] ." 138 Intellectual property is regularly controlled through laws other than copyright or patent. For instance, U.S. law may protect knowledge with both copyright and trade secrets law. Suppose Corporation X owned a compilation of facts regarding its production procedures, and Corporation Y acquired and published those procedures. Typically, this type of work is not protected by U.S. copyright because it does not have the required "modicum of originality" -copyright only extends to original expressions, and not facts. 139 But trade secret protections may still provide protection of those facts, despite the valid defense that the underlying work is not protected by copyright. 140 One critical difference between trade secret protection and TK protections, however, is that TRIPS explicitly provides for trade secret protection (Article 39 -Protection of Undisclosed Information), 141 but says nothing about TK protections. Thus, trade secrets may still be subject to TRIPS procedural safeguards, but their application to TK protections may be more of an open question.
Article 42 only provides procedural protections to rights holders of "intellectual property right[s] covered by this Agreement." 142 Article 1 notes that for purposes of the agreement, "the term 'intellectual property' refers to all categories of intellectual property that are subject to Sections 1 through 7 of Part II." 143 Whether TK protections can be cast as fitting within one of the categories of intellectual property rights is a serious question. The categories of IPRs covered by TRIPs include copyright and related rights, trademarks, geographical indications, industrial designs, patents, layout-designs (topographies) of integrated circuits, and undisclosed information. 144 As discussed in Part II, TK expressions do not fall neatly into any of these categories, and in fact are contentious because their underlying justification is so different from these categories of works. TK protections of expressions are often cast as sui generis, 145 and even where they are included within a greater statutory copyright scheme (as is often the case) TK protections are still beyond the usual authorship requirements of "copyright" as defined in TRIPs, and therefore outside of the categories of IP covered by TRIPs procedural safeguards. 146 Even where TK expression and their protective legislative schemes are outside of the categories of intellectual property covered by TRIPs, users of TK expressions may not be. Although the Article 1 definition of "categories of intellectual property" has been suggested to be a limiting provision of the agreement (therefore, to be read narrowly), 147 the preamble, principles, and objectives of TRIPs all suggest that the users of intellectual property, otherwise unprotected by TRIPs, may have standing.
For users who have merely reproduced or distributed TK expressions, it is harder to argue for the application of protections; for these users to fall within the terms of Article 42, the WTO would need to find that the categories of intellectual property covered by TRIPs includes not just positive copyright protection, but also some negative protection -i.e., some area for inclusion where users operating under the presumption that copyright or other TRIPs IP rights clearly does not apply. This type of argument may be a stretch because it would essentially require reading some components of the public domain (Western style) into TRIPs. 148 But a much more tenable argument can be made for the inclusion of users who have used TK-protected materials to produce derivative or adapted works that do have authorship components, and therefore are covered by copyright. Because many positive TK protections include express restrictions on the creation of derivative works, 149 these users (as rights holders) TRIPs Article 3 ("Each Member shall accord to the nationals of other Members treatment no less favourable than that it accords to its own nationals with regard to the protection of intellectual property."). 156 Another interesting example comes from Malawi, which has a similar provision, but with explicit reference to judicial review which provides that "in granting or refusing to grant an application for authorization under this Part, the Minister shall not be required to assign any reasons and his decision shall be final and not subject to appeal to, or review or question by, any court." 157 This contradicts the procedural norms found in TRIPs Article 41.4, which explicitly provides for an opportunity for review. 158 Of course, there are other TK protection regimes which do not contain such blatantly discriminatory provisions. Countries like Algeria, for example, simply provide that the nation's National Bureau of Copyright has authority to "control the extent of appropriate utilization" of TK expressions. 159 Whether such provisions would offend TRIPs procedural rules depends largely on whether there are guiding regulations which explain the agency's authority to control the use of TK expressions, and whether there is any right for users to initiate judicial review. As a broader, and more theoretical point, one might argue that provisions like those found in Algeria's law are violations of TRIPs procedural norms not because they do not allow for judicial review, but because the substantive provisions are so radically different in their construction of users' rights in terms of a construction of the copyright-less public domain so as to constitute a deprivation of procedural rights. Further review of individual national TK protection laws would be necessary to evaluate if and how other TK protections are contrary to TRIPs procedural safeguards.
CONCLUSION
In one sense, all of copyright law is a trade restriction; it grants rights -and value -to one group (or one single author), at the expense of another. But in Western realms, the rights-holder group is relatively small, and rights holders make identifiable individual contributions to the work. In this system, there is some relationship between the incentive to create the work and the reward of IPR protection. With traditional knowledge protections, however, ownership is often thought to extend to all members of a particular community, merely by membership in that community. Journal, Copyright Society of the U.S.A.
Where rights are granted by virtue of a membership in a community, serious questions arise regarding the concept of authorship (which may be largely non-existent in this context), and the scope of rights granted to communities as "public" beneficiaries of the "public domain." Because the scope of these TK rights is so broad -in particular, where they are appropriated and managed by States -there may be a potential for conflict under existing international agreements. This conflict is particularly ripe as between countries such as the United States, who view IPRs as primarily issues of property rights and access rights, and countries in the developing world that do not. This tension between countries like the United States and the developing world have been well recognized, but this friction has typically been constructed as political or ideological, and thus amenable to political "work-arounds."
One commentator suggests, for example, that the "vigorous and uniform protection of folklore" may be achieved outside national or regional boundaries and in places such as the United States via a "regional agency with authority to institute infringement actions abroad and to serve as the conduit for processing requests to use folklore as well as distributing compensation collected for the use of folklore." 160 In other forums, a modification of WTO texts to accommodate protection of TK protections has been suggested. This article highlights that protections of TK expressions, even as they exist now in national legislation, not only conflict with the information-policy norms of Western countries, but may also conflict with the terms of international trade agreements such as TRIPs and GATT. It is important for policy makers and delegates from the United States and the European Community to fully appreciate how fundamentally different some TK protection schemes are, even deviating from the very few agreed-upon IPR "maximums" contained in TRIPs. Understanding how and why these protections stray from TRIPs will give U.S. and European Community policy makers guidance on where they should direct their efforts in the ongoing negotiations for expanded international TK protections.
